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RBS and RUS, USDA § 4279.259 

and neither the lender nor borrower 
will divert funds from purposes identi-
fied in the guaranteed loan application 
approved by the Agency to pay for any 
such change or cost overrun without 
the express written approval of the 
Agency. In no event will the current 
loan be modified or a subsequent guar-
anteed loan be approved to cover any 
such changes or costs. In the event of 
any of the aforementioned increases in 
cost or expenses, the borrower must 
provide for such increases in a manner 
that does not diminish the borrower’s 
operating capital. Failure to comply 
with the terms of this paragraph will 
be considered a material adverse 
change in the borrower’s financial con-
dition, and the lender must address 
this matter, in writing, to the Agency’s 
satisfaction. 

(d) New draw certifications. The fol-
lowing three certifications are required 
for each new draw: 

(1) Certification by the project engi-
neer to the lender that the work re-
ferred to in the draw has been success-
fully completed; 

(2) Certification from the lender that 
all debts have been paid and all me-
chanics’ liens have been waived; and 

(3) Certification from the lender that 
the borrower is complying with the 
Davis-Bacon Act. 

(e) Surety. Surety, as the term is 
commonly used in the industry, will be 
required in cases when the guarantee 
will be issued prior to completion of 
construction unless the contractor will 
receive a lump sum payment at the end 
of work. Surety will be made a part of 
the contract if the borrower requests it 
or if the contractor requests partial 
payments for construction work. In 
such cases where no surety is provided 
and the project involves pre-commer-
cial technology, technology that is 
first of its type in the U.S., or new de-
signs without sufficient operating 
hours to prove their merit, a latent de-
fects bond may be required by the 
Agency to cover the work. 

(f) Reporting during construction. Dur-
ing the construction of the project, 
lenders shall submit quarterly con-
struction progress reports to the Agen-
cy. These reports must contain, at a 
minimum, planned and completed con-
struction milestones, loan advances, 

and personnel hiring, training, and re-
tention. This requirement applies to 
both the development and construction 
of commercial-scale biorefineries and 
to the retrofitting of existing facilities 
using eligible technology for the devel-
opment of advanced biofuels. The lend-
er must expeditiously report any prob-
lems in project development to the 
Agency. 

§§ 4279.257–4279.258 [Reserved] 

§ 4279.259 Borrower responsibilities. 

(a) Federal, State, and local regula-
tions. Borrowers must comply with all 
Federal, State, and local laws and rules 
that are in existence and that affect 
the project including, but not limited 
to: 

(1) Land use zoning; 
(2) Health, safety, and sanitation 

standards as well as design and instal-
lation standards; and 

(3) Protection of the environment 
and consumer affairs. 

(b) Permits, agreements, and licenses. 
Borrowers must obtain all permits, 
agreements, and licenses that are ap-
plicable to the project. 

(c) Insurance. The borrower is respon-
sible for maintaining all hazard, flood, 
liability, worker compensation, and 
personal life insurance, when required, 
on the project. 

(d) Access to borrower’s records. Except 
as provided by law, upon request by the 
Agency, the borrower will permit rep-
resentatives of the Agency (or other 
Federal agencies as authorized by the 
Agency) to inspect and make copies of 
any of the records of the borrower per-
taining to any Agency-guaranteed 
loan. Such inspection and copying may 
be made during regular office hours of 
the borrower or at any other time 
agreed upon between the borrower and 
the Agency. 

(e) Access to the project. The borrower 
must allow the Agency access to the 
project and its performance informa-
tion until the loan is repaid in full and 
permit periodic inspections of the 
project by a representative of the 
Agency. 
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